
MUTUAL CONFIDENTIALITY AGREEMENT

This Mutual Confidentiality Agreement (“Agreement”), dated as of _____________, 20____, is between ___________________, with an address at _____________________________ (“Company”) and ____________________, with an address at _____________________________ (“Counterparty").  The Company and Counterparty, each a “Party” and collectively, the “Parties”.  

WHEREAS, the Parties wish to discuss one or more possible transactions (the “Business Purpose”) among Company and/or an affiliate and Counterparty and/or an affiliate; 

WHEREAS, in connection with the Business Purpose, each Party will provide the other on or after the date hereof with certain written and oral information which is non-public, confidential or proprietary in nature (as further defined herein, the “Evaluation Material”);  

WHEREAS, each Party desires to protect the proprietary and confidential nature of the Evaluation Material; 

NOW, THEREFORE, in order to facilitate discussions regarding the Business Purpose, and in consideration of other good and valuable consideration, the adequacy of which is hereby acknowledged, the Parties agree as follows: 

1. For purposes of this Agreement, a Party disclosing Evaluation Material shall be a “Discloser” and a party receiving Evaluation Material (as defined below)” shall be a “Recipient”.

2. “Evaluation Material” means all information disclosed to any Recipient by any Discloser or its Representatives (as defined below) in any manner, whether orally, visually or in tangible form (including, without limitation, documents, devices and computer readable media), on or after the date hereof, and all copies thereof, whether created by such Discloser or such Recipient, and shall include (without limitation) any information regarding the business, financial operations, strategic plans and market information of such Discloser.  The term Evaluation Material also includes (without limitation) business and management methods, know-how, trade secrets, intellectual property, instruction manuals, financial reports and statements, business, product and strategic plans, market information and analysis, financial and operational controls and procedures, customer lists and all other information developed and used by such Discloser in its business and operations (as conducted and as proposed to be conducted), as well as those portions of analyses, compilations, studies or other documents prepared by Recipient or its Representatives which reflect, are based on, or contain the Evaluation Material.  

3. The term “Evaluation Material” does not include any information which at the time of disclosure or thereafter is (a) generally available to or known by the public (other than as a result of its disclosure by the Recipient thereof or its Representatives), (b) available to the Recipient on a non-confidential basis from a source other than the Discloser or its Representatives provided that such source is not known by the Recipient to be subject to an agreement of confidentiality or a similar non-disclosure agreement; or (c) independently acquired or developed by the Recipient thereof without violating any of its obligations under this Agreement.

4. Evaluation Material will be used solely for the purpose of evaluating, negotiating and, if applicable, consummating the Business Purpose and shall not be used to compete, directly or indirectly, with the Discloser or solicit the customers of the Discloser.  Such information will be kept confidential by the Recipient thereof and its Representatives (defined herein) (except for such disclosures which are required by applicable law or legal process, and then only in accordance with the terms herein), except that each Recipient may disclose the Evaluation Material or portions thereof to those of its directors, officers, employees and advisors (those who receive the Evaluation Material, collectively “Representatives”) who need to know such information for the purpose of evaluating the Business Purpose (it being understood that each of those Representatives will be informed of the confidential nature of the Evaluation Material by the Recipient thereof and will agree to be bound by the terms of this Agreement).  In any event, each Recipient will be responsible for any breach of the terms of this Agreement by its Representatives.

5. Except as they may otherwise agree and except as required by applicable law or legal process, each Recipient will not (and will direct its Representatives not to) disclose to any Person other than the Recipient’s Representatives: (a) the fact that discussions or negotiations are taking place concerning the Business Purpose; (b) the fact that the Recipient requested or received the Evaluation Material from the Discloser; or (c) any of the terms, conditions or other facts with respect to the Business Purpose, including the status thereof.  The foregoing shall also constitute “Evaluation Material” hereunder.  The term “Person” as used in this Agreement, shall mean any corporation, company, partnership, limited liability company, joint venture or individual.

6. In the event that a Recipient or any of its Representatives becomes legally compelled or required (by applicable law, deposition, interrogatory, request for documents, subpoena, civil investigative demand or other similar process) to disclose any of the Evaluation Material it has received, it shall give the Discloser thereof prompt written notice of such requirement so that the Discloser may seek a protective order or other appropriate remedy (at the sole expense of the Discloser) and/or waive compliance, in whole or in part, with the terms of this Agreement.  In the event that such protective order or other remedy is not obtained, the Recipient will disclose only that portion of the Evaluation Material that is legally required to be disclosed and will exercise all reasonable efforts to obtain reliable assurance that confidential treatment will be accorded to such Evaluation Material.  Notwithstanding anything to the contrary, each Recipient and its Representatives will be permitted to disclose the Evaluation Material or any portion thereof, without notice to the Discloser, upon the routine request of any government or regulatory body having authority to regulate or oversee any aspect of such Recipient or its Representatives’ business or that of such party’s affiliates. 

7. Each Party hereby acknowledges that all Evaluation Material shall be and remain the exclusive property of the Discloser, its designated affiliates, or, as applicable, third persons conducting business with the Discloser, and no license or other rights to Evaluation Material is granted or implied hereby.  
8. At any time upon the written request of the Discloser, the Recipient will destroy or return to the Discloser (at the sole option of the Recipient), all copies of such Discloser's Evaluation Material in its possession and in the possession of its Representatives, and shall confirm any such return or destruction in writing (email being acceptable).  Notwithstanding the foregoing, (i) any return is subject to applicable law, regulation, and compliance and document retention policies, and (ii) nothing shall require the alteration, modification, deletion or destruction of back up tapes or other back up media made in the ordinary course of business.

9. Each Recipient acknowledges that Evaluation Material may still be under development, or may be incomplete, and that Evaluation Material may relate to products or strategic plans that are under development or are planned for development.  The applicable Discloser makes no representations or warranties, either express or implied, regarding the accuracy of any Evaluation Material.  The applicable Discloser accepts no responsibility for any expenses, losses or action incurred or undertaken by any Recipient as a result of such Recipient's receipt or use of any Evaluation Material.  Only those representations and warranties which are made in a final definitive agreement regarding the Business Purpose, when, as and if executed, and subject to such limitations and restrictions as may be specified therein, will have any legal effect.  

10. In the absence of prior written consent from the other, each Party agrees that until the earlier of (a) the consummation of the Business Purpose pursuant to a definitive written agreement signed by both of the Parties  or (b) _________ (____) years from the date hereof it shall not, directly or indirectly, solicit for employment or hire any employee, officer or director of the other Party or solicit, encourage, influence or attempt to influence any person or entity who is a client, customer, independent contractor or other business partner of the other Party to diminish or terminate any relationship with such other Party or to conduct with anyone else any business or activity which such business partner or prospective business partner conducts or could reasonably be expected to conduct with such other Party; provided that general solicitation for employment and any hiring as a result thereof shall not be deemed a breach of this paragraph.  In the absence of prior written consent from the other, each Party agrees that it will not, directly or indirectly, initiate or maintain contact with any officer, director, employee, supplier, client, distributor, broker or customer of the other Party or any of its subsidiaries regarding the Evaluation Material or the Business Purpose; provided, however, that with respect to the Counterparty, the foregoing shall terminate and be of no further force and effect upon the consummation of the Business Purpose pursuant to a definitive written agreement signed by both of the Parties.
11. This Agreement (a) does not constitute a joint venture or partnership between the Parties, (b) does not create any obligation for a Party under or by virtue of this Agreement to purchase from, or furnish to, any other Party any products or services, or to enter into any other agreement (c) does not create any obligation for either Party (or their respective affiliates) to disclose information to the other party or to enter into any other agreement with the other Party (or its affiliates), and (d) shall not restrict or otherwise prohibit either Party or their respective affiliates from entering into other business relationships or transactions.  The foregoing shall not limit any of the obligations of a Party hereunder.

12. The Parties acknowledge that it will be impossible to measure the damages that would be suffered by any Discloser if any Recipient fails to comply with this Agreement and that in the event of any such failure, such Discloser will not have an adequate remedy at law.  Such Discloser shall, therefore, be entitled (in addition to any other rights and remedies) to obtain specific performance of such Recipient's obligations hereunder and to obtain immediate injunctive relief.  Such Recipient shall not urge, as a defense to any proceeding for such specific performance or injunctive relief, that such Discloser has an adequate remedy at law.  

13. This Agreement, and any action arising out of or relating to this Agreement, its negotiation, validity, performance or breach, or the transactions contemplated hereby or the rights and obligations of the parties (whether sounding in contract, tort, statute or otherwise, and whether at law or in equity), shall be governed by and construed and enforced in accordance with the domestic substantive laws of the State of New York, without giving effect to any choice or conflict of law provision or rule that would cause the application of the laws of any other jurisdiction.  Each Party irrevocably:  (i) consents to the exclusive jurisdiction and venue of the state and federal courts sitting in New York City, New York in any such action, (ii) agrees that such courts are convenient forums for that purpose, and shall not seek to dismiss, transfer or remove such action to any other forum on grounds of lack of personal jurisdiction, improper venue, forum non conveniens or any similar doctrine, (iii) consents to service of process in any such action effected by delivery via nationally recognized overnight courier service, addressed to a Party, as applicable, at such party’s address set forth above, in addition to any other method of service provided by applicable law, (iv) agrees that such service of process shall be valid and (v) agrees that such action shall be commenced and determined only in such courts.  Notwithstanding the foregoing, actions or proceedings may be commenced in any jurisdiction to enforce or satisfy orders or judgments of such courts.  

14. TO THE EXTENT NOT PROHIBITED BY APPLICABLE LAW THAT CANNOT BE WAIVED, THE PARTIES HEREBY WAIVE, AND AGREE THAT THEY WILL NOT ASSERT (WHETHER AS PLAINTIFF, DEFENDANT OR OTHERWISE), ANY RIGHT TO TRIAL BY JURY IN ANY ACTION DESCRIBED HEREIN.  THE PARTIES AGREE THAT ANY OF THEM MAY FILE A COPY OF THIS PARAGRAPH WITH ANY COURT AS WRITTEN EVIDENCE OF THE KNOWING, VOLUNTARY AND BARGAINED-FOR AGREEMENT BETWEEN THE PARTIES IRREVOCABLY TO WAIVE THEIR RIGHT TO TRIAL BY JURY IN ANY SUCH ACTION AND THAT ANY SUCH ACTION WILL INSTEAD BE TRIED BY A JUDGE SITTING WITHOUT A JURY.

15. No Party may assign or transfer any rights or obligations under this Agreement without the prior written consent of the other Party and any attempted assignment, subcontract, delegation, or transfer in violation of the foregoing will be null and void, except that a Party may assign this Agreement without such consent to its successor in interest by way of merger, acquisition or sale of all or substantially all of its assets. The rights and obligations herein shall bind the Parties, the Representatives and their respective legal representatives, successors, heirs and assigns.  

16. This Agreement expresses the entire agreement and understanding of the Parties with respect to the subject matter hereof and supersedes all prior agreements, commitments and understandings, whether written or oral, with respect to such subject matter.    

17. Any modifications of, or changes to, this Agreement shall be in writing and signed by all Parties.  It is understood and agreed that no failure or delay by a Party in exercising any right, power or privilege hereunder will operate as a waiver thereof, nor will any single or partial exercise thereof preclude any other or further exercise thereof.  If any provision of this Agreement shall, for any reason, be adjudged by any court of competent jurisdiction to be invalid or unenforceable, such judgment shall not affect, impair or invalidate the remainder of this Agreement, which shall continue in full force and effect.

18. Each Party represents and warrants that this Agreement has been duly authorized, executed and delivered by it and constitutes a legal, valid and binding obligation enforceable against such Party in accordance with its terms.  This Agreement may be executed in one or more counterparts, including facsimile or electronic signatures (e.g., .pdf files) and digital signatures using digital signature software that electronically captures, or otherwise allows a signatory to adopt, an identifying mark as such person’s signature to this Agreement (e.g., Docusign®).   

19. Except as otherwise provided herein, this Agreement and the rights and obligations herein shall expire upon the earlier of (a) two (2) years from the date hereof, or (b) entry by the Parties into a definitive agreement with respect to the Business Purpose.


Each of the undersigned has caused this Agreement to be executed by a duly authorized officer as an agreement as of the date and year first above written.

	COMPANY 

By:_________________________________


Name:
[BUYER]

	COUNTERPARTY 

By:_________________________________


Name:

        [SELLER]
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